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Thursday, May 25, 2006

B+ Back
Small & Minority Business Resources
RECOMMENDATION FOR COUNCIL ACTION

Subject: Approve an ordinance adopting a new Chapter 2-9C of the City Code (Minority-Owned
and Women-Owned Business Enterprise Non-Professional Services Procurement Program) to
establish a procurement program for non-professional services.

Fiscal Note There Is no unanticipated fiscal impact. A fiscal note is not required. - :

- For More Informatlon: Jeffrey Travillion Sr., Dlrector 974- o
7607; Karen Kennard, First Assistant City Attomey, 974-2177

Prior Council Actlon: December 15, 2005 Council approved
extenslon of the ordinance sunset deadline to June 30, 2006

Boards and Commission Action: Recommended by the
MBE/MWBE Citizens Advisory Committee

Additional Backup Matorial

{click w0 open)
No Attachments Available

Chapter 2-9, Subchapter C Non-Professional Services

The City's Minority-Owned and Women-Owned Business Enterprise Procurement Program is
scheduled to sunset on June 30, 2006. The current ordinance, Chapter 2-9 of the City Code,
covers all city procurements related to construction, professional services, non-professional
services, and commodities.

In 2005, the City Council engaged a consultant to conduct an updated study to determine the
continued need for the MBE-WBE Program. Based on the evidence from this study, the city's
MBE-WBE program is still needed. The evidence from the study Indicates that absent this
program, minority-owned and women-owned business enterprises would be underutilized on City
contracts relative to their availability.

The 2005 study found that the MBE-WBE ordinance Is narrowly tailored to address the identified
current effects of past discrimination and private sector discrimination in the City's marketplace.

Additionally while reviewing the current ordinance, it was determined that establishing separate
programs for each procurement sector would:

(1) increase the ease and flexibility of administration of each program; and
(2) help tailor each program more narrowly to the goals each program attempts to achieve

The proposed changes will separate the current ordinance Into four (4) separate ordinances
tracking the City’s procurement categories. The new ordinances are:

Chapter 2-9- A Construction
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Chapter 2-9-B Professional Services
Chapter 2-8-C Non-professional Services
Chapter 2-9-D Commodities

The new Chapter 2-9-C establishes a Minority Owned and Women-Owned Business Enterprise
Program in the City with respect to procurement of Non-Professional Services.

Section 2-9C-1 Findings are revised to update the history of the ordinance’s legal justification by
adding findings indicating that the city obtained an updated study to determine whether the
MBE/MWBE program was still needed, and to determine whether the program could be more
narrowly tailored. This new ordinance establishing a MBEMWBE Procurement Program related to
the procurement of Non-Professional Services is added to provide narrow tailoring of the program
to achieve Its goals.

Non-Professiona! Services are defined as any service not govemed by the Texas Professional
Procurement Act, Chapter 2254 of the Texas Government Code.

Additional Ordinances changes are the same as described in Chapter 2-8-A.
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ORDINANCE NO.
AN ORDINANCE AMENDING THE CITY CODE TO ADD CHAPTER 2-9C
RELATING TO THE MINORITY-OWNED AND WOMEN-OWNED BUSINESS
PROCUREMENT PROGRAM.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

PART 1. The City Code is amended to add Chaffter 2-9C t

CHAPTER 2-9C. MINORITY-OWNED AND WOMEN:OWNED BUSINESS
ENTERPRISE PROCUREMENT PROGRAM: OFESSIONAL
SERVICES., 4" v

ARTICLE 1. GENERAL P)bPiS'IQNs
i .

§2-9C-1 FINDINGS. _
The city council hereby adopts the qllow' ; mdmgj

fto e tracts for the procurement of

opfnent Commission of the City was directed
'e City’s policies and experiences relating to
pitjes for minority- and women-owned business

‘U and to suggest revised policies and procedures, if

®B)

(C) The Economic D”eirelopment Commission, through its Small Business and
Minority Entrepreneurship Committee, held meetings with representatives of
various City departments as well as with interested individuals and
organizations, conducted a public hearing and took statements from
numerous members of the public.

(D) The Commission found significant disparities between the number of MBEs
and WBE:s and City contracts awarded to, or subcontracted to, MBEs and
WBEs.
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The city council found that these disparities resulted from discriminatory
practices, thereby impairing the competitive position of MBEs and WBEs
with the City.

As a result of the work of the Economic Development Commission in 1987,
the city council passed an affirmative action program to address the City’s
role in perpetuating the disparities found in the pattern of contract and
subcontract awards to MBEs and WBEs.

In 1989, the U.S. Supreme Court, in the case styled City of Richmond v.
J.A. Croson Co., held that a local go¥Ermment ay redress race
discrimination in its contracting acfivities if it cdg defhonstrate through
relevant evidence a compelling governmental intfrest sought to be remedied,
and that the remedies adopted are na owly tajlof

d\Qp\xj)mote that interest.
In response to Croson, in 1992 the city "\uncﬂ engaged ulj&nt to study -

the Clty s history and contracting practi _es“‘ﬂlc availability f MBEs and
WBE:s in the City’s marketplace, and any dlsp@nes in the City’s utilization
of such businesses. The study was completed in epterghcr 1993, and
revealed a history in the Ausffn aren of de jure and'gontinuing de facto racial
and gender dlscnmmatlon irfthe City}s marketplacd’ Further, disparities
Es and WBESs and the value

dies and the law, and to draft programmatic
fdinance. The committee met over several months
in changes to the current ordinance.

‘.'itllis::;gyidé}lce provided, the city council determined that:

(1)  Prior to the adoption of the City’s 1987 ordinance, there were
disparities between the number of qualified MBEs and WBEs ready,
willing and able to perform services on City contracts and the number
of such businesses actually engaged by the City or the City’s prime
contractors.

(2) Despite the implementation of the 1987 ordinance, disparities in the
utilization of MBEs and WBEs on City contracts continued to exist.
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(L)

M)

(3) Although the City has undertaken since 1990 a variety of innovative
race - and gender-neutral technical assistance, insurance and bonding
programs, race- and gender-neutral programs alone have not been
sufficient to remedy the effects of discrimination.

(4) The evidence continues to demonstrate that MBEs and WBEs have
been underutilized in contracting opportunities on City contracts as a
result of private sector discrimination.

etwork in public contracting and
uded othils alified MBEs and

(5) The existence of an exclusion
other systemic barriers has ¢

WBEs from receipt of contragts.

(6) Although the Clty has made ’_bstantlal
discrimination in its own contr tmg ctices,
in private companies that contract on pubhc projects, "As affesult of
thls dlscrnnmanon, the Clty has e in.the past a pas: ivé participant

absence of programs to

iscriminati 2n exists

participant in such a -, kS
The City engaged a copsul i 1 i ﬁc an updated study of availability of
minority- and wome owne yithinghe Austm area. The 2003 study
Z_g:cates that therg cc tinue to be nfinority- and women-owned firms
) ‘cofitracts and subcontracts.

vai le to perfo he
:..'\“ Vowr: ™
In 2003 ¢ Cnty examingd varioug availability and disparity studies
. These studies indicate that minority- and
er dlscrimination in access to opportunities in

(O) Based on the evidence from the 2005 study, the City determined that:

(1) Despite the City’s efforts to create equal opportunities in its
marketplace, the evidence indicates that, absent the programs
authorized under this ordinance, MBEs and WBEs would be
underutilized on City contracts relative to their availability.
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(2) As set forth in the 2005 study, race- and gender-neutral approaches
alone are inadequate to remedy the lingering effects of past
discrimination in the City’s marketplace.

(3) The 2005 study found that the ordinance is narrowly tailored to
address the identified current effects of past discrimination and private
sector discrimination in the City’s marketplace. The study also found
that the ordinance reduces the possibility that the City will be a
passive participant in discrimination.

(4)  All of the persons targeted byhe ordin
disparities in the City marketplace.

ce f?-been affected by

(5) The ordinance does not unduly burden th'
certification under the pro .. -

(6) The sunset date contained in the di'n‘ance ensures t

that it remains tailored to c{peciﬁc cof
marketplace. T

(P) Texas law applicable to the d gcnder-consclous
contracting goals, ang1f utili d, reduires aréoals be based on
cffistitutional st}l srelated to thc City s‘tarketplace.

Q Ur?%r these circ ‘_‘ces and base 'von the factual predicate which has
been established after &
compell'_ ggvgrnmcnta

¢ful study and review, the City still has a
! tere;r‘fl remedying the racial and gender

bqsuring thef the City is not a participant in such
.- eby aflowing all segments of the Austin community to
shar ‘mJ.he economiff Bénefits of the City.

(R) The pro" 'am adopted herein is narrowly tailored to remedy that
discrimination.

Source: 1992 Code Section 5-7-1; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§2-9C-2 POLICY.

It is the policy of the City to provide equal opportunities to all contractors, and to
redress the discrimination found in the City’s marketplace and in public contracting
against minority- and women-owned business enterprises. The City seeks to encourage
their full participation in all phases of City procurement activities and to afford them a
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full and fair opportunity to compete for all City contracts. The purposes and objectives of
this chapter are as follows:

(1)  To ensure that the City is not a passive participant in a discriminatory
marketplace.

(2) To ensure that the program is narrowly tailored.

(3) To provide opportunities for MBEs and WBEs to broaden and enhance their
capacmes to do business with the Clty in the area of nonprofessional
services.

(4) To provide opportunities for MBE and WBEs f e as contractors,

nonprofessional services to the City. > <N

(5) To administer this progra.m in a manner e onsxstent with apphcab/federal
and state law. ' :

Source: 1992 Code Section 5-7-2; Ord. 03 }204-9;
§2-9C-3 ESTABLISHMENT OF P _OG

For purposes o¥¢h Secti ? 'C “Nonprofessional Services” shall mean any
services not governe ‘b}"'ﬂieProfessio Se ces Procurement Act, TEX. Gov’T CODE

Nonprofessional Services Participation
Goals

African-American Owned Business 2.5%
Enterprises

Hispanic-Owned Business Enterprises 9.9%
Asian-American and Native American 1.7%
Owned Business Enterprises

Minority-Owned Business Enterprises 14.1%
Women-Owned Business Enterprises 15.0%

Source: 1992 Code Section 5-7-3; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11,
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§2-9C-4 DEFINITIONS.

For the purpose of this chapter the following definitions shall apply. With the
exception of specifically defined terms set forth herein, all words shall have their
ordinary and usual meanings. In the event of conflict, the specific definition set out
herein shall presumptively, but not conclusively prevail over the ordinary and usual
meanings.

(1) ADVERSE DECISION. An Adverse Decision includes a notice of
violation, denial of certification, dec _'ﬁcatlon, sanction or similar action
taken by DSMBR, a Contract Awarging Authority, or pther City official
under the Program with respect to g Firm or Busihes{ Enterprise.

(2) AFFILIATE. A person or entity is Afﬁhate ther person or entlty
that directly or indirectly through on mterm 1es, con ols or is
controlled by, or is under common con 1 with, the persdq or. ensfty. In
determining affiliation, the City shall cq&:s;{er_all appropria *factors,
including common ownership, common management, and contractual
relationships. Affiliates must be- p_sidered tog :_e_xt"ig,gctcnnining whether
afimisa MBE/WBE. £ S\0- 7

(3) ANNUAL PARTICIP TIO .\'GOA ;. :. : fgeted levels established by
the city council for annua aggr ate pé lclﬁatlon of MBEs and WBEs
E; City contracts th ] eSpeCt to No prof sional Services procurement, as

et

. -5
amende ﬁ_'qm tirfie ¢

_'S'Eﬁ‘ISTICAL AREA. The specific area
3,*which is presently limited to Travis,

4

(5) BID A complete P })erly 51gned response to a competltlvc blddmg

by the re euin?édn&act Awarding Authonty, to perform or provide labor,
materials, equipment, supplies or services to or for the City for a stated
price.

(6) BIDDER. A person, Firm or Business Enterprise that submits a Bid in
response to a Solicitation. A Bidder may be represented by an agent if such
agent provides evidence demonstrating the agent’s authority.

(77 BROKER. A person or entity that fills orders by purchasing or receiving
supplies from a third party supplier rather than out of its own existing
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inventory, and provides no Commercially Useful Function other than acting
as a conduit between his or her supplier and his or her customer.

(8) BUSINESS ENTERPRISE or FIRM. A corporation, partnership, sole
proprietorship, Joint Venture, joint stock company, professional association
or any other legal entity, that is properly licensed and/or otherwise
authorized to do business in the State of Texas.

(9) CITY and CITY LIMITS. The City of Austin, Texas and its full purpose

annexed boundaries, as established by Chapter 90, page 634, Special Laws

of Texas, 1909, 31st Legislature, as ghe same mgy be gmended from time to
tyn%

time and as extended by ordinancedof the Ci tin enacted subsequent
thereto.

(10) CITY MANAGER The person se

1 of the Austin City Charter (or any su
her designee.

(11) CITY MARKETPLACE.

(12) COMMERCIALLY YSEFUK: A&‘ irm is responsible for the
fécutlon of a distinctelement of the Bfthe Contract and carries out its
nsibilities b pc ally performapg, aging, and supervising the work
mvo?k%or fulf ing its responsibili ies as Joint Venturer. To determine
wh f irm is perfok 'mg a Copmercially Useful Function, the City will
i ntracted, normal industry practlces and

ponsiblé for the work of the Contract and is carrymg out its
responsibilities by actually performing, managing, and supervising the
work involved. To perform a Commercially Useful Function, the
MBE/WBE must also be responsible, with respect to materials and
supplies used on the Contract, for negotiating price, determining
quality and quantity, ordering the material, and installing (where
applicable) and paying for the material itself. The determination that
a MBE/WBE is performing a Commercially Useful Function will be
determined by the amount of work subcontracted, normal industry
practices, whether the amount the Firm is to be paid under the
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(13)

(149

(15)

(16)

Contract is commensurate with the work it is actually performing, and
other relevant factors.

(b) A MBE/WBE does not perform a Commercially Useful Function if its
role is limited to that of an extra participant in a transaction, Contract,
or project through which funds are passed in order to obtain the
appearance of MBE/WBE participation.

(c) Generally, if a MBE/WBE does not perform or exercise responsibility
for at least 30 percent of the tota] cost of its Contract with its own
work force, or the MBE/WBE/ubcontragts a gr gter portion of the -
work of a Contract than would be expect 4he basis of normal
industry practice for the typeiof work invo ed 1t is not performing a
Commerclally Useful Functiog: : :

N k. ?*.‘
COMPLIANCE PLAN. The plan sub 'tted w1th the Bid roposd detailing .-
the Bidder/Proposer’s achievement of the als or Subgoal$-ar.its Good
Faith Efforts to meet the Goals or Subgoals l elements of the
Solicitation, as def'med in Sectjen-2-9C-21 (Pre War:gﬁbmplmnce
S €% bllshed by the-gelevant Contract
Awarding Authority. A Co phance . an must be ibmitted with a
B:d/Proposal for any Gty

blished.
O \

con?iﬁn or i of buildings, parks, utilities, streets or other
improvenign at

S tore fproperty

B ™
LTX}'@ }\A person ¢ Busmess Enterpnse that submlts a Proposal
to pfovide profess na; or

T cludes the entire and integrated binding legal agreement
between the City and a Contractor or Consultant to provide or procure labor,
materials, equipment, supplies and services to, for or on behalf of the City.
Except as otherwise specifically defined in this section, a Contract does not
include:

(a) awards made by the City with federal/state grant or City general fund
monies to a non-profit entity where the City offers assistance,
guidance, or supervision on a project or program and the recipient of
the grant award uses the grant monies to provide services to the
community;
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(b) sales transactions where the City sells its personal or real property;
(¢) aloan transaction where the City is acting as a debtor or a creditor;
(d) lease and franchise agreements;

(e) agreements to use City real property;

() gifts of materials, equipment, supplies or services to the City;

(g) interlocal or intergovernmental aggreements between or among
political subdivisions; or 3

(h)  procurements of commoditieg or serv1ces§at are sole source by virtue
of intellectual property rights'or other exchusi nghts and for which
there are no other subcontracti ggoppd'fmmtlcs v j

It is the intent of this Program to compl;'n it any federally funded contracts
sub_]ect toa federally promulgated affirmative action progrgn In these: mstanccs, the

(17) CONTRACT AWARDING ,'.UTH SRITY. The C
authorized to enter intg,con acts on peh f of *tge

(18) INTRACTOR
- OSal to prow

(19)

20)

(21) DIRECTOR. The City official who heads the department which manages
the Program authorized by this chapter, and the Director’s successor, and the
successor agency or department.

(22) ECONOMIC DISADVANTAGE. With respect to an individual owner of a
Business Enterprise or Firm, Economic Disadvantage means personal net
worth equal to or less than $900,000, which figure shall be (a) indexed
annually, beginning January 1, 2007, for the Austin Metro Area Consumer
Price Index, published by the U.S. Department of Labor, Bureau of Labor

Dete: 5/19/2006 10:24 AM Pagc 9of 41 COA Law Departmem
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(23)

(24

(25)

"+ Participation Levels for Individual Conrract

(28)

(29)

Standards and (b) exclusive of the individual owner’s equity in (i) a
Business Enterprise or Firm seeking certification under this Program, and
(ii) the personal residence of the individual owner of such Business
Enterprise or Firm.

EXPERTISE. Verifiable and demonstrable skills, knowiedge or ability to
perform in the field of endeavor in which certification is sought by the
Business Enterprise as defined by normal industry practices, including
licensure where required.

FRONT. A business which purportgfo be a ME]
owned, controlled or managed in a fnanner that Ig i
requirements for certification set fogth in this chapter.,

E but that is actually
nsistent with the

Contract, as set forth in Section 2-9C- 3 tabltshment ragrafm) and
'Establzshmenr  MBE/WBE
' Nonproﬁess:onal Services).:

GOALS. The goals or Subgoals esta llshgjf orap ';%1‘(:01 icifation or

calculated as authorized in Section 2-9

1 _a sm Contract, in which each Joint Venture
Yo l efforts, and skill and/or knowledge, and
ponsnblc for a distinct, clearly-defined portion
d whose share in the capital contnbutlon,

and profits of the Joint Venture is equal to its
.Tomt Venture seekmg certlf' catlon pursuant to the

conditiong-of the rs relatlonshlps between the partners and their relationship,
risks, and responsibilities under the Contract.

LIKE-KIND. For purposes of substitutions of previously designated MBEs
and/or WBEs, a MBE for a MBE, if MBE and WBE Goals are used in a
Solicitation; a member of a racial or ethnic group for a member of the same
racial or ethnic group, if racial or ethnic Subgoals are used in the
Solicitation; or a WBE for a WBE.

[MBE/WBE ADVISORY COMMITTEE. The committee appointed by the
city council to serve those functions described in Section 2-9C-13
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(30)

(31)

(32)

. or professional entity:

(MBE/WBE Advisory Committee). It is composed as set forth in Section 2-1-
381 (Establishment; Meeting) of the Code.

MANUFACTURER. A Firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies,
articles, or equipment required under the Contract and of the general
character described by the specifications.

MINORITY-OWNED BUSINESS ENTERPRISE or MBE. A business
including, without being limited to, a sple proprietorship, partnership,
corporation, Joint Venture, limited liéb ility CWS&RV - any other business

(8) which is at least 51 percent o¥ned by one®r ®ore Minority Persons,
or in the case of a publicly owhed busifiess, at leqst 51 percgnt of all
classes of the stock of which is owried by one or &e\lldm?:ty

Persons; -

(b) whose management, poh ies, maj H ns an B“dally business
operations are independnt] controlled by & ore such Minority
Persons; j N

(c) which perform

' --":'E*the size of hx does not ex ccd fle size limits established by rule;

presumed: io bc Socmlly Dlsadvantaged if he or she is a citizen of the United
States or a lawfully admitted resident alien and a member of one of the
following groups:

(2) Blacks or African-Americans (persons whose origins are in one of the
Black racial groups of Africa);

(b) Hispanics (persons whose origins are in Mexico, Central or South
America, Spain or any of the Spanish-speaking islands of the
Caribbean, regardless of race);
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(33)

(349

(€R))
(36)

(37)

(c) Native Americans (persons whose origins are in any of the original
peoples of North America);

(d) Asian-Americans (persons whose origins are in any of the original
peoples of the Far East, Southeast Asia, the islands of the Pacific or
the Northern Marianas, or the Indian Subcontinent);

(¢) other groups, or other individuals, found by the Director pursuant to
rule, to be Socially and Economically Disadvantaged, and to have
suffered actual social and econompic discrimination and decreased

opportunities to compete in éity's Mik‘etj}aae or to do business
" v N o

with the City; and
(f) for purposes of contracts funded by other
eligible for the designation of RBE wﬁch go

ental sgurces.
NONPROFESSIONAL SERVICES. Fgrp

l)tes, groups found to be

uirposes of this ?:i_'gpﬁ 2:9C,. -
Nonprofessional Services shall have the meanisig set forth at Section 2-9C-3.

OWNED, MANAGED ANDAND P]@NDENE CON'f ROLLED. A
Business Enterprise or Firm 8 Ownéq, Managed anll Independently
Controlled if one or more Minority Persons or f¥ofnen who own the

requisite interest in orfassets {f-a buginess Ep lying for certification possess
22 ‘customary in‘E'e s of such 0 érsﬁ including an equivalent interest
nd‘ha

™ '}'ﬁt,_and loss, \d jave contributed e equivalent percentage of capital
or equiipment and’Exy rtise to the bubiness. Ownership shall be measured as
though nag subject to thecommunity property interest of a spouse, if both

u,

tth€ nonparticipating spouse relinquishes

ity property interest in the subject business
ed to transfer ownership interest or to

tty as the separate property of the spouse). The

1 8f the Firm shall be real, substantial, and continuing
and sh&]l go.beyorfd the pro forma ownership of the Firm as reflected in its
ownershiprdocuments.

PROGRAM. The Minority-Owned and Women-Owned Business Enterprise
Procurement Program as authorized by this chapter.

PROPOSAL. A complete, properly signed response to a Solicitation that, if
accepted, would bind the Proposer to perform the resultant Contract.

PROPOSER. A person, Business Enterprise or Firm that submits a Proposal
in response to a Solicitation. A Proposer may be represented by an agent if
such agent provides evidence demonstrating the agent’s authority.
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(38)

39)

(41)

(42)

REGULAR DEALER. A Firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles
or equipment of the general character described by the specifications and
required under the Contract are bought, kept in stock, and regularly sold or
leased to the public in the usual course of business. To be a Regular Dealer,
the Firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease
of the products in question. A person may be a Regular Dealer in such bulk
items as petroleum products, steel, cement, gravel, stone, or asphalt without
owning, operating, or maintaining a plate of business if the person both
owns and operates distribution equipment for progdicts. Any
supplementing of Regular Dealers’jpwn distribufjori’ equipment shall be by a
long-term lease agreement and not n an ad hoc gr ontract-by-Contract

£Sentativeg, or othi?mons

basis. Packagers, Brokers, manufac

who arrange or expedite transactxons ¥ 5‘ t Regular Dealers

SIGNIFICANT LOCAL BUSINESS PK] T ICE. A Firm has a Significant | .

“Local Business Presence if it has an estabhshe \ lace l.rc")é'?_usmf:ss in the -
Austin Metropolitan Statistica Arca r_' e of its cmployees
is regularly based. Such plade of busjriess must havk
MBE’s/WBE’s performanceiof a Cofhmercially U eful Function. A location
utilized solely as a poft officg box, Hai 1‘; telephone message center or
"combination thergo of, withno o er il?sfantlal work function, shall not
54 1 te a SignifickntL-cal Business Presence.

c

"..._-
¢-t~'

3 AGED, A Mmonty Person or Woman is
€ omhe has been subjected to racial, ethnic or
gendey pre_]ual g ‘or cultural ias within American society because of his or
her jentity as a Member ofdl group and without regard to individual
qualities. Social Dis "dvﬁtage must stem from circumstances beyond the

SOLIC ; TIO l. A Solicitation means, as the case may be, an invitation
for Bids, a request for Proposals, a request for qualifications, a request for
quotations, or such other request as defined by the City.

SUBCONSULTANT. A person, Firm or Business Enterprise providing
professional or nonprofessional services to a prime Consultant if such
professional or nonprofessional services are procured or used in fulfillment
of the prime Consultant’s obligations arising from a Contract with the City,
and including every level of subconsulting required to fulfill a Contract with
the City.
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(43) SUBCONTRACTOR. Any person or Business Enterprise providing goods,
labor or services to & Contractor if such goods, labor or services are procured
or used in fulfillment of the Contractor’s obligations arising from a Contract
with the City. Subcontractor includes every level of subcontracting required
to fulfill a Contract with the City.

(44) SUBGOALS. The targeted levels established by the city council for the
annual aggregate participation of each group of Minority Persons and
Women with respect to Nonprofessional Services procurement, or the
targeted levels for the participation of gach group of Minority Persons and
Women as project participation Go estabhshiv t to Section 2-9C-

19 (Establishment of MBE/WBE Pdyticipation L¥ve for Individual
Contracts in Nonprofessional Serv

(45) USER DEPARTMENT. The dep

es).

(46) WOMAN Aperson whether Tt::tuzcn of the it

“7 WOMEN—OWNED B

; '_rt‘pe_rship, JointWerih
rp _fqg§ionale ty

t gwned by one or more Women; or, in the
1 siness, at least 51 percent of all classes of
wned by one or more such Women;

®

-'ibp_erations arefitdependently controlled by one or more such Women;

(c)

(d) the size of which does not exceed size limits established by rule;

Q@E_ forms a Commercially Useful Function;

(e) doing business in the City’s Marketplace for at least three months
prior to the date of application for certification;

(  which is certified by the City; and
(g) which is Economically Disadvantaged.
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(h) Women who are Minority Persons may choose for the purposes of
certification and recertification to be certified as WBEs, MBEs, or
both, but cannot be double counted on a Contract to meet a
participation Goal.

Source: 1992 Code Section 5-7-4; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11,

§ 2-9C-5 RACE AND GENDER NEUTRAL MEASURES TO ENSURE EQUAL
OPPORTUNITY FOR ALL CONTRACTORS.

The City shatl develop and use measures tgfacilitate the part 1pat10n of all
Business Enterprises in City contracting activiti¢! with respe to X onprofessmnal
Services. These measures shall include, but are frot limited t

(1) arranging Solicitation times for the ":ésentaué'ns of B S, quantltle ,
specifications, and delivery schedules 3¢ aS'to facilitate the particiation of
interested Contractors, Subcontractors, §ons '

2) ' segmenting contracts so as to facﬂltate the p

Enterprises;

(3) providing assistance to Busificss Ent ,.'.: es
difficulty in obtaining®ondi 'j 1

@) )‘{g):ndmg timely fcinatlon progr ns 0 com:ractmg procedures, Bid
prep hon, and emfic contractin @"&/or consulting opportunities;

(5) holding p" '-Bld conferé - ¢s, whete appropriate, to explain the projects and
ufage ¢ thcr Contracl rs use all available Business Enterprises as

(6) g prompt pay ?nt procedures, including requiring by Contract that

' aybé), within 10 calendar days of receipt of payment from the
City and, where appropriate, issuing joint checks to Contractors and
Subcontractors (or, as the case may be, to Consultants and Subconsultants);

(7) expediting payments and advancing payments to cover start-up and
mobilization costs, where appropriate;

(8) collecting information from all prime Contractors (or Consultants) on City
Contracts detailing the bids received from all Subcontractors (or
Subconsultants) for City Contracts and the expenditures to Subcontractors
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(or Subconsultants) utilized by prime Contractors (or Consultants) on City
Contracts;

(9) implementing a continuous process for information flow between
Contractors, Consultants, DSMBR, the Purchasing Office, and relevant City
departments;

(10) reviewing bonding and insurance requirements to eliminate unnecessary
barriers to contracting with the City; and

agency for investigation and resolufion, or taki action as appropriate.

(11) referring complaints of discriminati rﬂ” the ap%opna state or federal

Source: 1992 Code Section 5-7-15; Ord. 03120 .-:2.- Ord. 031804-25; Ord. 031211-11.
§2-9C-6 ADOPTION OF RULES. % N xg

(A) Purpose and scope. The Director is del ga‘te&éthe authority \Inder Section 2-
9C-10 (Duties of Department of Small and Minority Businéss Resources) of this chapter
to administer this chapter, including the augh®ifity to formulat‘&§‘d adﬁ'pt such rules and

regulations as may be reasonable, necessgfy uired to assiyt in the implementation,
administration or enforcement of this chapter. Su, adopt rules and regulations
shall be conducted according to thy'S: and ds of Jinifo ctlce and procedures set

forth in che;ptz‘lc of the Codg.

Source: 1995 Cotle @rd 031204-25; Ord. 031211-11.
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ARTICLE 2. PROGRAM MANAGEMENT.

§ 2-9C-10 DUTIES OF DEPARTMENT OF SMALL AND MINORITY
BUSINESS RESOURCES.

The Minority-Owned and Women-Owned Business Enterprise Procurement
Program with respect to Nonprofessional Services shall be administered and executed by
a Department of Small and Minority Business Resources, whose Director shall report to
the City Manager. The Director has final administrative authority over the operations of
the Program. The duties and function of the Depart ent of Small and Minority Business
Resources shall include the following: o /l\

1 _g rules and gulatlons for thc further

(1) Formulating, proposing and adopt
development lmplementatlon and

(2) Assuring that MBEs and WBES are inft
consuiting opportunities. - X

(3) Providing information and
City procurement practlccs
requirements and prergquisi s

4) ?ﬁ‘ufymg busin MBEs
o dS, and ens 2 at all City d

ontractors a -1ev ent of the Goals or documentation of Good
de to comp wn;h the participation Goals for Contracts, and
109 nn wh er Good Faith Efforts have been sufficient.

)

(6) Work ng with User épartmcnts to monitor Contracts to ensure prompt

(7) Establishing project participation Goals and/or Subgoals in accordance with
Section 2-9C-19 (Establishment of MBE/WBE Participation Levels for
Individual Contracts in Nonprafessional Services).

(8) Receiving, reviewing, and acting upon complaints and suggestions
concerning the Program, and reporting violations of this chapter when such
violations occur as provided in Section 2-9C-25 (Sanctions).
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(9) Providing staff support and reports to the MBE/WBE Advisory Committee
and forwarding its recommendations to the City Manager, city council and
City departments to further the policies and objectives of the Program.

(10) Reporting the availability of MBEs, WBEs, and DBEs certified by the City
to perform Contracts for the City.

Source: 1992 Code Section 5-7-10; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9C-11 DUTIES OF FINANCE AND ADMINISTRATIVE SERVICES
DEPARTMENT.

The Purchasmg Ofii ice of the Fmance an 'Admmlstranke é\::ccs Deparuncnt

(1) Maintaining records of:

(a) the dollar amounts of awards of

(b) ]'J'hl 1}mder subcon cts awarded to MBEs,

_al ted payments or Goals;

Ma S, WBEs and DBEs as a
tures on all Contracts awarded by the

(d ment Iy reports for "'l’proﬁrements valued in excess of $5,000,

;@E fotal dollar value of Contracts and subcontracts;

(iii) the percentage of the dollar value of all Contracts and

subcontracts awarded during this period that were awarded to
MBEs, WBEs, and DBEs;

(iv) an indication of whether, and the extent to which, the
percentage of Contracts and subcontracts awarded met the
Annual Participation Goals, if any have been established;

(v)  upon request, the number and identities of MBEs, WBEs, and

DBEs awarded Contracts or subcontracts; and
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(vi) department-by-department awards to MBEs, WBEs, and DBEs
and expenditures, in comparison to total procurements of each
department and the total for the City.

(e) For all procurements valued at less than $5,000, a monthly report
which shall include:

(i) the number of Contracts awarded to MBEs, WBEs and DBEs;
(ii) the dollar value of Contracts so awarded;
flar value ﬁall ntracts awarded

(iii) the percentage of the d4
ith were awarde .to MBEs, WBEs, and

(iv) anindication of whcther,ﬂ i
. percentage of Contracts a
Goals; and

1c1pat10n

(v)  upon request, the i er and identh Eék-_of._MBEs, WBEs, and
DBEs awarded f-ontrdcts.., 4

(2)  Assisting in the recordrkeep ig ﬁ:{ X by o&ammg monthly reports from

Pubhc Works Degartment-Tranfportation, Planning, and Sustainability
artment and project mandgemeplt departments on the status of
ori*tr ct MBE E and DBE obligations.

(3) Compll an_gnnual report of the ast fiscal year's MBE, WBE, and DBE
participafion in"contractin ctisflffy by department and for the City as a

() Codip iling and repoi "g_% city council after the end of each fiscal year, the
ili WBE:s for that year based on awards of Contracts.

(5) Operatin' mamtammg and enhancing the information systems necessary to

assist DSMBR with implementation, administration and enforcement of this
chapter.

Source: 1992 Code Section 5-7-11; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-12 DUTIES OF PROJECT MANAGEMENT DEPARTMENTS,

The Public Works Department and any other departments or offices of the City
which receive appropriate delegation for project management, Contract management,
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and/or design Contract responsibility shall have the following duties and responsibilities
with regard to the Program:

(1) assisting the Director with setting project participation Goals and/or
Subgoals for Contracts as authorized by Section 2-9C-19 (Establishment of
MBE/WBE Participation Levels for Individual Contracts in Nonprofessional
Services) hereof;,

(2) assuring integration of all vendor lists with the vendor list maintained by the
Finance and Administrative Services Department

BEfand DBE
meetmg the Goals;

(3) assisting in the identification of ava} able MBE,
Subcontractors, and providing oth assistance i

(4) performing other activities to suppo: DSI\@R, as se rth in the rules;

(5) - gathering and maintaining subcontractuE data for those Gntra “which
they manage;

(6) submitting subcontracting da _‘tﬁ”thc Finance antl 7 dm.trﬁ'stratlve Services,
Public Works, and/or such ofher departments . may be required by the

)

i 1ons of shis section, no project management
to conduct any activities without express
delegatlo "such department.

":U‘r"d 031204-9; Ord. 031204-25: Ord, 031211-11.

®

Source: 1992 C _:":_.S'ectian 5-7-
§29C-13 MBENYBE ADVJSORY COMMITTEE.

The MBE/WBE Ac ;rlsory Committee shall perform those functions as set forth in
Section 2-1, Article 38 of the Code.

Source: 1992 Code Section 5-7-13; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
ARTICLE 3. PROGRAM ELEMENTS.

§ 2-9C-1S PROGRAM ELIGIBILITY.

(A) Only Business Enterprises that meet the criteria of Minority-Owned

Business Enterprises, as defined in Section 2-9C-4 (Definitions) or Women-
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Owned Business Enterprises, as defined in Section 2-9C-4 (Definitions) may
be certified for participation. The applicant has the burden of production
and persuasion by a preponderance of the evidence.

(B) All MBEs and WBEs must be certified prior to participating in the Program.

(C) Certifications shall be conducted and records kept by DSMBR or its
designee, as approved by the city council.

(D) Only a Firm owned by a Socially and Economically Disadvantaged
person(s) may be certified as a MB ! BE

cially and r{o(r;cally Disadvantaged

, and contiguigg; going beyond pro
i reflectdd in ﬁﬁhl}) documents.
incidents {}owne ip and

(1) The Firm’s ownership by a
person must be real, substant}
Jorma ownership of the Firm
The owner(s) must enjoy the cu¥!

share in the risks and profits comg surate with th qygnexshlp
interest. '
(2)  The contributions of capftal pr expertise by: ' éStf ally and

Economically Disadv "tage.abwner(s) to acquire the ownership
interest must be real afd subs n(ﬁ:ﬂ If Expértise is relied upon as
part of a Socialfy’ and Egi Di dvantaged owner’s
\ contributiof) tofcquire owne j?Expertlsc must be of the
% requlsxte %h generally recogniZed in a specialized field, in areas
i 3 i mdlspensablc to the Firm’s potential

(E) Onl : i ahaged and controlled by a Socially and Economically

(1) A Firm must not be subject to any formal or informal restrictions that
limit the customary discretion of the Socially and Economically
Disadvantaged owner(s). There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other
formal or informal devices that prevent the Socially and Economically
Disadvantaged owner(s), without the cooperation or vote of any non-
Socially and Economically Disadvantaged person, from making any
business decision of the Firm, including the making of obligations or
the dispersing of funds.
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(2) The Socially and Economically Disadvantaged owner(s) must possess
the power to direct or cause the direction of the management and
policies of the Firm and to make day-to-day as well as long-term
decisions on management, policy, operations and work.

(3) The Socially and Economically Disadvantaged owner(s) may delegate
various areas of the management or daily operations of the Firm to
persons who are not Socially and Economically Disadvantaged. Such
delegations of authority must be revocable, and the Socially and
Economically Disadvantaged oyner(s) must retain the power to hire

ocially Eco mically

‘actually ig€ control over the

st have an
etence,

)

uired license or credential. If state law
rdmance doés, "ot requn'e that the owner posses the license or

ialxthe fact th ‘the owner(s) lacks such license or credential is

£ a factor in d& nnuﬁng whether the Socially and Economically

: Dlsadvantage owner(s) actually controls the Firm,

(6) ocially4nd Economically Disadvantaged owner cannot engage in
outside-employment or other business interests that conflict with the
management of the Firm or prevent the owner from devoting
sufficient time and attention to the affairs of the Firm to manage and

control its day-to-day activities.

(F) Only an independent Firm may be certified as a MBE/WBE. An
independent Firm is one whose viability does not depend on its relationship
with another Firm. Recognition of an applicant as a separate entity for tax or
corporate purposes is not necessarily sufficient to demonstrate that a Firm is
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(G)

M

0

(K)

independent and non-Affiliated. In determining whether an applicant is an
independent business, the Director will:

(1) Scrutinize relationships with non-Certified Firms in such areas as
personnel, facilities, equipment, financial and/or bonding support, and
other resources.

(2) Consider whether present or recent employer/employee relationships
between the Socially and Economically Disadvantaged owner(s) of
the applicant and non-Certified Firms or persons associated with non-
Certified Firms compromise the applic ’s indgpendence.

-fﬁon-Ce:tlﬁed Firms to
jary dealings with
gigpend ce.

(3) Examine the applicant’s relalonships wi
determine whether a pattern af exclusive
non-Certified Firm compromisgs meA,afeﬁlicant

4 Con31der the consmtency of relati nshlps between th' gpp icant and

An applicant shall be certifiegs
Socially and Economically I

y rule, and shall b& designed to ensure that the
are satisfied.

"on_ly efits eligible Business Enterprises, the
ibility of Joint Ventures involving MBEs and
E Contractors.

i %fwn certifications, DSMBR by rule may accept
form Certlﬁcatlo g0 Es and MBEs by other entities as meeting the
requirctaents-of #is chapter, provided that DSMBR determines that the
certification‘standards of such entities are comparable to those of the City.
DSMBR should strive to coordinate certification activities with other
agencies to implement a universal certification process.

The certification status of all MBEs and WBEs shall be reviewed on an
annual basis by DSMBR or its designee, as approved by city council. The
annual review may be conducted through examination of a sworn affidavit
of continuing eligibility (including all such attachments as may be required
by rule) submitted by the Business Enterprise or Firm seeking certification.
MBEs and WBE:s are required to seek recertification upon the third
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anniversary of their initial certification and upon the third anniversary of all
subsequent certifications. Failure of the Firm to seek recertification by filing
the necessary documentation with DSMBR within 60 calendar days from the
date of receipt of written notification from DSMBR shall result in
decertification of the Firm.

(L) The Director may move to decertify a Business Enterprise that does not
continuously meet the criteria set forth in this section.

M) The Director may move to decertify a gertified MBE/WBE that repeatedly
ns oposers who
, ly fails to attend
ils'to honor quotations in
N i tasedor .

decertification by the City. The challenpe
" “of proving ‘that the City certification should

:Suntamed r
Source: 1992 Code Section 5-7-16; Ord, Q8120 '-9 Ord 031 é-zr’om 031211-11.
) 950 STING ADVERSE

cLBntlty shall therfhave the burden

DECISION 1
i, 7

 that is subjettlo an Advers Dcc' on, or has received written notice
from e Directogor ther City officral of intent to impose an Adverse
Decisioh, is entltled ‘t&m\?al such Adverse Decision as set forth herein.

¢)) ;"m~ even calendar,diys of the date the Firm receives notice of
”p_s_e an erse Decision, the Firm must file written

1o p‘ppeal Failure to file a written notice of intent
waives all rights to appeal or protest the Adverse

(2) DSMBR:shall set forth by rule the procedures a Firm must follow to
file a written appeal, which appeal must be filed within 21 calendar
days of the date the Firm receives notice of intent to impose an
Adverse Decision.

(3) The Director will determine whether the grounds for an appeal are
sufficient, and, if the Director so determines, shall set a date for an
appeal hearing, usually within five calendar days. The appeals
hearing is an informal meeting, not subject to the Open Meetings Act,
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B)

(€)

(D)

Source: 199&Cads Sect:on 5- f 7

®)

©)

and is not an adversarial proceeding. DSMBR shall set forth by rule
the persons who may attend an appeal hearing.

(4) The Director shall determine on the basis of the information provided
at the appeal hearing whether to maintain or deny the Adverse
Decision. Such decision by the Director shall be a final decision,
subject to protest, and shall be communicated to the Firm in writing
within 10 calendar days of the hearing.

A Firm that is subject to an Adverse Dgcision after appeal may protest the
Adverse Decision to an independentficaring e ppointed by the City.
i \f 0‘{ Purchasmg Office

Purchasmg Office, followmg the procedures
Solicitation. .

decertify the Firm, or

% tes ‘are unsuccessful, may not
/qpply for certificatign’ d

dg:ys after the Adverse Decision.
d 031204-25; Ord. 031211-11.

untll 80c c.n

The challenge shall be made in writing to the Director and shall include all
information relied upon by the challenging party.

The Director shall notify the challenged party in writing that the eligibility
of his or her Firm has been challenged. This notice shall identify the
challenging party and summarize the grounds for the challenge. The notice
may also require the challenged party to provide the Director, within a
reasonable time, any information requested to permit the Director to evaluate
the eligibility of the Firm.
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D)

The provisions of Section 2-9C-16 (Procedure for Appealing and Protesting

Adverse Decision) shall apply to challenges to certification.

Source: 1992 Code Section 5-7-18; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.

§ 2-9C-18
(A)

"~ DSMBR on at least a biennial ba515 for contii

PROGRAM REVIEW.

The Annual Participation Goals shall be expressed as a cumulative Goal for
all groups of Minority Persons composed of annual Subgoals for each group
of Minority Persons, and a separate Goal for Women, and such participation
Goals shall be set forth in Section 2-9C-: (Establtshme it of Program). The
Annual Participation Goals shall befbased on th¥ ava#fability of MBEs and
WBEs in the City’s Marketplace :‘equmed by deral and state laws, and

irms.to
on Goals shalf :evxewed by
ed relevance, narrow” -

tailoring, and applicability.

The city council shall receivg,an anny Ireport fronfthe Clty Manager
detailing the City’s pegformdsice un erthis clgg}ater department by

on fie audited financial records for the

de artment, for the p ceam fiscal jear, flhe ;eport shall contain the
gr“e

filization of MBE:. d WBESs bas

(C) The city<Burcil wi W, quport and the City’s progress towards
elimifating didcgin ?ns contracting activities and Marketplace and
revige 1 to meet legal and Program requirements.
As e‘w evidence be mes avallable to the City, the city council may revise
this &papt . Annual Participation Goals and Subgoals may be
revised for the baldice of the term of the Program if the city council finds
that: i s
(1) the Program has yet to redress the effects of discrimination in the

City’s Marketplace against MBEs and WBESs and that in the absence
of race- and gender-conscious remedial measures the City would
necessarily be a passive participant in a discriminatory marketplace;
(2) the Goals and Subgoals are narrowly tailored to redress that
discrimination; and
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(3) the Goals and Subgoals are in compliance with applicable federal and
state laws.

(D) For ease of Program administration, Solicitations may contain Goals and
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.

(E) Based on the size of the Contract, the type of work of the Contract, and the
availability of each group of MBEs to perform elements of the work of the
Contract, the City may utilize either th cumulatlve MBE Goal or the
Subgoals for each group of Minority- ersons in,a Contract Solicitation, or
set project MBE/WBE participatiod Goals as prqvidéd'in Section 2-9C-19
(Establishment of MBE/WBE Partifipation Leveks for Individual Contracts
in Nonprafessional Services). )

. .{F) . These Goals and Stibgoals shall be in € ect from the e 1vc da.é of this
_ chapter to the effectlve date of the chap['l':r : .'ntaining revise&’.Annual

9C-18(C) (Program Review). g .
Source: 1992 Code Section 5-7-19; Ord. . ]204- 'Ord 031204-25; Ord. 031211-11.

§2-9C-19 ESTABLISHMENT/GH M E/WHE PA;
INDIVmU?, 'CONTRAC’I} NONPROFESSI

x_.‘

(A) The &ty council __'1zes that the wallablllty of MBEs and WBEs is not

1 ﬁ'ant,ﬂ criteria estabhshed by rule, may establish

where app! o_pnate and p
3d/0r Subgoals for individual Contracts, based

projegf particip; tlon Goals

the avallablhty of at least three certified MBEs or WBEs to perform
the functions of those individual Contracts; and

(3) the City’s utilization of MBEs and WBEs to date, so as to achieve the
Annual Participation Goals and Subgoals, if any.

(B) For ease of Program administration, Solicitations may contain Goals and/or
Subgoals, if applicable, expressed as round numbers, using mathematical
rounding principles.
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(C) The Director shall rely on the information systems operated and maintained
by the Finance and Administrative Services Department for the availability
percentages used to establish project participation Goals or Subgoals.

(D) The Director shall establish by rule a process for Contract awarding
authorities to apply for project participation Goals or Subgoals in a timely
manner.

Source: 1992 Code Section 5-7-20; Ord. 031204-9; Ord. 031204-25; Ord. 03121]-11.
§ 2-9C-20 COUNTING PARTICIPATION FMBES AN:)IBES
a Contract,w%

(A) When a MBE/WBE participates i
(1)  The eitire amount of that portionJof.a Contract that &p

actually performed by the MBE
counted towards the overall Goal.

the MBE’s/WBE's own forces sHall be ¢ounted, inclu ing the costof . .}

supplies and materials obtained by the MBE/WBE 'tor the work of the
i or equ1pment y the MBE/WBE,

be (except supplies argd ¢ t_therﬁ E Subcontractor
purchases or lefses rimeContractor or its Affiliate, or

ww,_services th MBE/WBE ubco stiliant obtains from the prime
Consultan c case may bg).

;' .-._Y_’_\_/BE may of be 36ﬁnted once (i.e., toward the MBE Goal or

(3) [ The entire a% _unwf fees or commissions charged by a MBE/WBE
Flrm for provi mg a bona fide service, such as Nonprofessional,
echmcal Cafisultant, or managerial services, or for providing bonds
igistrance speclfically required for the performance of a Contract,
toward MBE/WBE Goals, provided the fee is reasonable and not
excessive as compared with fees customarily allowed for similar
services shall be counted.

(4) When a MBE/WBE subcontracts part of the work of its Contract to
another Firm, the value of the subcontracted work may be counted
toward Goals only if the MBE/WBE Subcontractor or Subconsultant
is itself a MBE/WBE. Work that a MBE/WBE subcontracts to a non-
MBE/non-WBE Firm does not count toward MBE/WBE Goals.
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(5) If a Subcontractor or Subconsultant contracts part of its work to a
MBE/WBE Fim, the value of that work may be counted toward
MBE/WBE Goals. Work that a MBE/WBE Subcontractor or
Subconsuitant contracts to another MBE/WBE Firm shall not be
counted twice towards the Goal.

(B) When a MBE/WBE performs as a participant in a Joint Venture, only the
portion of the total dollar value of the Contract equal to the distinct, clearly
defined portion of the work of the Contract that the MBE/WBE performs
with its own forces and for which it i at nsk shall be counted towards
MBE/WBE Goals. /‘A

(C) Only expendltures toa MBE/WBE _ontractor Consultant, as the case

counted

(D) When a MBE/WBE is presumed not to e g formmg aCo 'mercmlly
- Useful Function as provided in thls section, MBE/WBE may present
evidence to rebut this presumption.. DSMBR m x‘deg_gndnc that the Firm is
performing a Commercially Pseful: unction given }m type of work
involved and normal industry: practlc is.

i :W%L supplies shall be counted

(2) £ With respbct to mate als or supplies purchased from a MBE/WBE
+that is neithelg Mahufacturer nor a Regular Dealer, count the entire

‘ _\ﬁmount of feeff & commissions charged for assistance in the
Rrocurement’of the materials and supplies, or fees or transportation
chiarges’ for the delivery of materials or supplies required on a job site,
toward MBE/WBE Goals only if the payment of such fees are a
customary industry practice and such fees are reasonable and not
excessive as compared with fees customarily allowed for similar
services. Do not count any portion of the cost of the materials and

supplies themselves toward MBE/WBE Goals, however.

(F) IfaFirm ceases to be a certified MBE/WBE during a Contract, the dollar
value of work performed under a Contract with that Firm after it has ceased
to be certified shall not be counted.
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(G) Indetermining achievement of MBE/WBE Goals, the participation of a

MBE/WBE Subcontractor shall not be counted until the amount being
counted toward the Goal has been paid to the MBE/WBE.

Source: 1992 Code Section 5-7-21; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-21 PRE-AWARD COMPLIANCE PROCEDURES.

(A)

(B)

©

D)

(E)

In all Solicitations for which a Goal has been established for Contracts, the
City shall indicate its Goals and/or Subgoals for the use of MBEs/WBE:s,

All Solicitation and Contract documegnfs for which a G al or Subgoals have
been established shall contain: 1) a fiescription &f thj Chapter and Program;
2) the requirements related to achieking the Goalb or. Subgoals; 3) if Goals or
Subgoals are not achieved, the requ sment of d m:;{h%tlon of the

Bidder’s/Proposer’s Good Faith Effoxts, m;ldﬁmg the'Good Faith Efforts of
Minority Persons and Women Bidders)® dposers, to achr & the Goals or.
Subgoals. When the City has establish bgoals, Blddeg‘Qrdp'osers who

-do not achieve each of the Subgoals must do& ent Good Faith Efforts to
achieve the Subgoals that wergot: met % . _/

Achievement of Goals or Suf goals o dOCumentatl ‘of Good Faith Efforts
applies to every Contrgct forgv ) olls or Sﬁbgoals are established. The
rujes shall prescribe accel cated gnd siry phﬁed procedure for Contracts
zAIClted and aw lec on an emerg cy bgsis. The Bidder/Proposer shall
ubltu}t):\c;mph e b an detailing & ichievement of the Goals or Subgoals

or its Oqdd Faith s to meet the Goals or Subgoals. The MBE/WBE
lists prov d d by the Ci X a Bidder/Proposer shall establish the minimum

m, wl;ich a Bi 7Proposer may solicit Subcomractors to meet

cgmen s, which time shall not be less than four hours
Bmlssmn of Bids.

reen a Bidder/Proposer and a MBE/WBE in which the
Bldder/Proposer requlres that the MBE/WBE not provide subcontracting
quotations to other Bidders/Proposers is prohibited.

MBE and WBE Subcontractors must be competitive with non-MBE/non-
WBE Subcontractors on price, quality, and delivery. MBEs and WBEs shall
respond to relevant requests for quotations.

Where the Bidder/Proposer cannot achieve the Goals or Subgoals, its
compliance plan shall document its Good Faith Efforts to achieve the Goals
or Subgoals. DSMBR will determine whether the Bidder/Proposer has made

Date: 5/19/2006 10:24 AM Page 30 of 41 COA Law Department
M:AGC\General Legal Advice\2005-2006 Council tems\Drafts\05-25-06\Chapter 2-9C draft A.dec Responsible Ant'y: Kennard




bt
— O O 00~ Oh A W [0S ]

SIS h i WN

B = b=
S O oo

[\
—

SIS I
W

WUWWWLWwWwWWWWNRNNRNN
\OW\IO\M-&WM'—‘Q\DWQO\{:

such Good Faith Efforts. In making this determination, DSMBR will
consider, at a minimum, the Bidder/Proposer’s efforts to do the following:

(1) Soliciting through reasonable and available means the interest of
MBEs/WBEs with a Significant Local Business Presence who have
the capability to perform the work of the Contract. The Bidder must
solicit this interest within sufficient time to allow the MBEs/WBEs to
respond to the Solicitation. The Bidder/Proposer must take
appropriate steps to follow up initial Solicitations with interested
MBEs/WBEs. The Bidder/Proposer must state a specific and
verifiable reason for not contgfting each rt1ﬁ Firm with a
Significant L.ocal Business Pgcsence. For e Contracts, based on
criteria to be determined by RSMBR in c ultatlon with the User
Department and set forth by rhje purs tton 2-9C-6
(Adoption of Rules), DSMBR s ¢
MBESs, WBEs and DBEs, as the chst
Bidder/Proposer’s efforts under
considered.

(2) Providing interested 3Es with adeqlate “information about
the plans, spec1ﬁcatlo s, and rgq lI‘ gﬁ of the Contract, including
addenda, ina nner P assi h in responding to a
Sollcltatlo ;

._._- _hqs submitt a Bidder/Proposer but has not been
'\gz_:ctcd witht _ ve business days of submlssxon of the Bid

and the Bldder/Proposer to facilitate negotiation. If
eeting does not occur and the MBE/WBE submitting
id to the Bidder/Proposer is not selected, the
Bldder/Proposer must explain the reason for not selecting the
MBE/WBE and provide written documentation supporting the
stated reason. Written documentation of negotiation may
include the names, addresses, and telephone numbers of
MBEs/WBEs that were considered; a description of the
information provided regarding the plans and specifications for
the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for MBEs/WBEs to
perform the work.

.-___'\.
'ﬁ such
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Bidder/Propos
f = must demokv

(b) That there may be some additional costs involved in soliciting
and using MBEs and WBEs is not a sufficient reason for a
Bidder/ Proposer’s failure to meet the Goals and Subgoals, as
long as such costs are reasonable.

(4) Not rejecting MBEs/WBEs as being unqualified without sound
reasons based on a thorough investigation of their capabilities. The
MBE’s/WBE’s standing within its industry, membership in specific
groups, organizations, or associations and politica] or social
affiliations (for example union ys. non-union employee status) are not
legitimate causes for rejecting’or not sohimg ds to meet the Goals

and Subgoals.

(5) Itis the Bidder/Proposer’s responsibili make- a portion of the
work available to MBE/WBE Sybcanfractors anti,guppliers pnd to
select those portions of the work ®r matenal needs dQnsistént with the
available MBE/WBE Subcontracfors-ar d supphers, s0% ‘to facilitate

" +* meeting the Goals or Subgoals. I

\ B 4
(6) The ability or desire ofa Bid e"r/Proposer to'‘perform the work of a

‘&‘: been ghet.. &,
(7) Bidders/Propose

(F) Thefollowing fadtgrs may élso be considered by DSMBR in determining
thatla Bidder/Proposer lids made Good Faith Efforts. These factors are not
interided to be am sYory checklist, nor are they intended to be exclusive
or exhRystive. OtHer factors or types of efforts may be relevant in
appropriateé cases:

(1) Selecting portions of the work to be performed by MBEs/WBEs in
order to increase the likelihood that the Goals or Subgoals will be met.
This includes, where appropriate, breaking out Contract work items
into economically feasible units to facilitate MBE/WBE participation,
even when the Bidder/Proposer might otherwise prefer to perform
these work items with its own forces.

(2) Making efforts to assist interested MBEs/WBEs in obtaining bonding,
lines of credit, or insurance as required by the City or Contractor.
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(3) Making efforts to assist interested MBEs/WBEs in obtaining
necessary equipment, supplies, materials, or related assistance or
services.

(4) Effectively using the services of Minority Person/Women community
organizations; Minority Person/Women Contractors groups; local,
state, and federal Minority Person/Women business assistance offices;
and other organizations to provide assistance in the recruitment and
placement of MBEs, WBEs and/or DBEs. It is the Bidder/Proposcr’s
responsibility to seek guidance from DSMBR on any questions
regarding compliance with thi§ section. £

(5) Indetermining whether a Bi der/Proposer as made Good Faith

: sers in meeting the
Contract may be considered. For exaffiple, whgﬁ&thcr J
Bidders/Proposers meet the Goal§ or Subgoals, it &y ber€asonably
questioned whether, with additiodal &asonable efforts;the apparent
- successful Bidder/Proposer could ha:ree\mﬁ the Goals or Subgoals. -
Similarly, if the apparept§iiccessful Bidd opos®r fails to meet the
Goals, but meets or exfeeds the: ‘ayerage MBE/WBE participation
obtained by other Bidgers/Proposers, thl . m#y be evidence that the
apparent succefﬁl Brdder/ PfopoSg e Good Faith Efforts.
& | "lu.J-

(G) Dn'ector sha?re ew the comp ance lan prior to award, including the

scope. f work angthe ictters of inte 'fmm any MBE/WBE Subcontractors
within #geasonable tirhg SO as not to unduly delay award of the Contract.
N

1 K §c5[§i‘cctor det es‘ﬁ:at the compliance plan demonstrates that
e Goals.pr Subgoalshave been achieved, then the Contract
5 Awarding therity, with the concurrence of the Director, shall
4 recommend avgard to the city council. For all competitively Bid
mjects, signéd letter(s) of intent between the certified low Bidder
id the MBE and/or WBE Subcontractor(s) must be received by the
Contract- Awarding Authority within three business days of
notification of the status as certified low Bidder. For procurements
conducted through the request for Proposal or request for
qualifications process, no later than after final execution of a
professional or nonprofessional services agreement but before the
issuance of a notice to proceed, the successful Proposer must deliver
signed subcontracts between itself and the MBE and/or WBE
Subcontractor(s) and/or Subconsultant(s) for the scope of work

reflected in the Proposal as awarded.
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(4)

In the event the applicable Goal(s) or Subgoals have not been
achieved, then the Director shall evaluate the Bidder’s/Proposer’s
Good Faith Efforts to achieve those Goals or Subgoals as documented
in the compliance plan. The Director shall evaluate the compliance
plan based on the criteria established in Subsection (E) of this section.
The Director may request clarification in writing of items listed in the
compliance plan, provided such clarification shall not include the
opportunity to augment listed MBE/WBE participation or Good Faith
Efforts.

If the Director finds that a Big _,c;'?I;ropo r did #bt make sufficient
Good Faith Efforts, the Diretor shall comE icate his finding to the
t

Contract Awarding Authority.or other app riate City official. The

Director shall recommend to the Con winding Authority that the

Bid/Proposal be rejected based wp faffure to comply with chapter
- The Contract Awarding Authori may reject the Bi r_ogﬁal as not -
. in compliance with this chapter, &t nlay. advise the City Managerof | |

additional considerations which may forta, the basig for accepting the " |

Bid/Proposal as being jf th best overall in est 6% the Program and

the City.

If the Contract Lvarding Authority, d&that the Bid/Proposal does

" not comp ﬁls ch  Bidder/Proposer may request a protest
Manager 1

ject to council action,

if required. In determining

idhce w1th this section has been met, the City Manager
cﬂ’oﬁ of the Bidder/Proposer substantially
sé of this chapter and such determination is in

(H) The "_ 'jqction of Bid 0posals in conformance with this section does not

e Contract Awarding Authority to continue to evaluate

and con 1der‘th remammg Bids/Proposals that achieve the Goals or
Subgoals or or demonstrate Good Faith Efforts and to develop a
recommendation to city council for award of the Contract.

(I)  The City purchasing officer may waive minor informalities in the
compliance plan. A minor informality is one that does not affect the
competitiveness of the Bid/Proposal.

Source: 1992 Code Section 5-7-22; Ord, 031204-9; Ord. 031204-25; Ord. 031211-11.
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§ 2-9C-22 POST-AWARD COMPLIANCE PROCEDURES.

(A)

(B)

" - project. This written schedule is due orgb'r befc

©)

(E)

Upon award of a Contract by the city council that includes Goals or
Subgoals that are met, the Goals or Subgoals become covenants of
performance by the Contractor in favor of the City.

The following schedules shall apply:

(1) For Construction Contracts, the Contractor must present a work
schedule that includes when the MBE/WBE Subcontractors shall be utilized
fi'or before the prgconstruction meeting

1o

at the job site. This schedule is due
with the project manager.

(2) For professional and nonprof§s:
Contractors or Consultants, as the case may b€,
schedule of when the MBE/WBE Sub¢qntfact

for services, when the final scope of work i

the City. The Director shallgn 'ug':ontr ctof participation during the
course of the Contracgand shigll havg re :_iab.d access to all Contract-
ated documem}:io held by the t_)ptfﬁor';“as established by rule.

ST
-1

HIAN

s, rovide Subco éultint payment information to the
Contrachdwarding Authority with each request for payment submitted to
the City (&he Director sh I inopifor Subconsultant participation during the

manager;-or Con manager, the Director shall evaluate the Contractor’s
fulfillm ;3fﬂi‘ > ¢ontracted Goals or Subgoals, taking into account all
approved substitutions, terminations and changes to the Contract’s scope of
work. Should the Director find the Contractor to have fulfilled the
contracted Goals, the Director shall so state in writing to the Contractor, the
Contract Awarding Authority, and the project or Contract manager. Should
the Director find the Contractor has not fulfilled the contracted Goals or
Subgoals, the Director shall provide the reasons for such conclusion and
recommend an appropriate Adverse Decision in writing to the Purchasing
Office with copies to the Contractor, the Contract Awarding Authority, the
project manager, and/or the Contract manager.
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(F) Notice of appeal from an Adverse Decision under Subsection (E) must be
filed within 14 calendar days from the date of receipt of the finding with the
Purchasing Office, including any written documentation to demonstrate how
the Contractor or Consultant, as the case may be, has complied with the
contracted Goals or Subgoals. The Purchasing Office shall hold a hearing
within 15 calendar days of receipt of notice of appeal on whether the
Contractor or Consultant has complied with the contracted Goals or
Subgoals. The Contract Awarding Authority, the project or Contract
manager, the Director, and the Contractor or Consultant shall participate.
The Purchasing Office shall make af; mg in wntmg w1th1n 15 calendar

Unauthorized changes or sulistitutionk shall be a vi atlon of this chapter,

and may constitute grounds Xor - rejedt orf f the!B:d or Proposal or cause
ination of th ex uted Contraqtifor bfeach, and/or subject the

E:;:ier/Proposer tract penalt1 S or g her sanctions.

ce plan shall be made to the Director in
set forth the basis for the request. A

‘own forces unless and until the Director approves
A ntmg A Contractor/Consultant shall not allow a

d Subcofitractor/Subconsultant to begm work until both the
Director and the City’s project manager overseeing the completion of the
Contract have approved the substitution,

(C) The facts supporting the request must not have been known nor reasonably
should have been known by the parties prior to the submission of the
compliance plan. Bid shopping is prohibited. The Contractor/Consultant
must meet with the Subcontractor/Subconsultant and negotiate with the
Subcontractor/Subconsultant to resolve the problem. If requested by either
party, the City shall facilitate such a meeting. Where there has been a
mistake or disagreement about the scope of work, the MBE/WBE can be
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a Solicitation but prior to award, or subsequent to award of a Contract, the
participation of such a Business Enterprise may be counted as provided in
the rules.

(H) Ifthe City, as owner under the Contract, requires the substitution of a
Subcontractor/Subconsultant listed in the compliance plan, the
Contractor/Consultant shall undertake Good Faith Efforts to substitute with a
Like-Kind MBE/WBE Subcontractor/Subconsultant. If a competitive
agreement considering price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, th ntractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE substitufes so as to meet the
Goals or Subgoals, in conformance;with Section\¢-9C-21 (Pre-4ward

‘ cannot be reached and

Contractor/Consultant may substitute
Subcontractor/Subconsultant.

() ' If a Coniractor/Consultant plans to hire a Sub ntractor/Subconsultant on i
any scope of work that was not-téviously disclds d in € compliance plan,
the Contractor/Consultant shfill obtaig the approva pf the Director to modify
the compliance plan and muff make ood. F ai orts to ensure that
MBEs/WBEs have a r‘op ortunitf: he new scope of work.

Source: 1992Cgde. Section yi X 0rd. 0312045; Ol 031204.25; Ord. 031211-11.
W HA%ES TO T%E SCOPE OF WORK.

1.he scopes of }ﬂ:d‘f{ be documented by the Contract

§2-9C-24 POST

rlty at the tijne they arise, to establish the reasons for the
Iting changes in the applicable Goals for the

e scape of trades ongmally rcqulred to accomplish the project,
then it is the duty of the Contractor to fulfill the Goals or to make Good
Faith Efforts to fulfill the Goals for that change order. Change orders that do
not alter the type of trades originally required to accomplish the project may
be undertaken using the Subcontractors and suppliers already under Contract
to the Contractor.

(C) For professional and nonprofessional services Contracts, when there is a
change to the scope of work which requires new, additional services beyond
the services originally required to accomplish the project, then it is the duty
of the Proposer to fulfill the applicable contracted Goals or Subgoals or to
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substituted only where an agreement cannot be reached for a reasonable
price for the correct scope of work.

(D) Substitutions of the Subcontractor/Subconsultant shall be permitted only on
the following bases:

(1) unavailability after receipt of reasonable notice to proceed;

(2) failure of performance;

(3) financial incapacity; )

(4) refusal by the Subcontractor. ﬂbconsulla%t_ ; 61"101' the Bid or

Proposal price; 1
(5) mistake of fact or law about th "::'lemdﬁ% of the

pe of;}k ofa
-Solicitation where a reasonable p cc cg:\nnot be agraed

(6) failure of the Subcdntractor/Subconsu 3 t to meet insurance,
licensing or bonding re n'erqents or !

(7) the Subcontractor’s/S beonsu arit’s withdrawal of its Bid or Proposal.

(E) The Director’s dec1s Whe er to .cn\nsl dény the proposed substitution,
unicftd to the parties in writing by the

the basis th ‘will be co
ire tor w1thm en usmess days

MBR i -obtammg a new MBE/WBE

Sub oniractor/Sub ppsutfant, To fulfill the compliance plan, the

‘shall first make Good Faith Efforts to substitute with
AVBE Subcontractor/Subconsultant. If a competitive
agreement. conszdc,nng price, quality and delivery cannot be reached with
such Subcontractor/Subconsultant, the Contractor/Consultant shall make
Good Faith Efforts to obtain other MBE/WBE substitutes so as to meet the
Goals or Subgoals, in conformance with Section 2-9C-21 (Pre-Award
Compliance Procedures). If the Goals or Subgoals cannot be reached and
Good Faith Efforts have been made to meet the Goals, the
Contractor/Consultant may substitute with a non-MBE/non-WBE
Subcontractor/Subconsultant.

(G) When a MBE/WBE is included in a Bidder’s compliance plan and is
decertified or becomes ineligible to participate on contracts after issuance of
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make Good Faith Efforts to fulfill the applicable contracted Goals or
Subgoals for that change. Changes to the scope of work which do not alter
the type of services as originally required to accomplish the project may be
undertaken using the Subconsultants, Subcontractors and suppliers already
under Contract to the Proposer.

Source: 1992 Code Section 5-7-25; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-25 SANCTIONS.

(A) The following violations of this cha té” are unlawful and may result in
sanctions: ’ : }

(1) providing false or misleading information & e Clty in connection
with an application for or cha ngci} to€ertifica 'on, recertification or
decertification as a MBE/WBE; § ™. '._- ™ j

el

.. (@) providing false or mlslcadmg infe rm 'on to the Clty in ‘connection . e
with submission of a Bid, responses to I uests for qualifications or
Proposals, Good Faith (s documentatl , post-award compliance,
or other Program opergations; %

Subc ontr b tors &;mhout first receiving

substituting
2 approval f

B) ' ctg;;énbconu'actor or applicant for certification

ded, or deemed non-responsible in future
s for a period up to five years, if it is found to

: "'hcatmn Gr certification or recertification;
T

(2) provxded false or misleading information in connection with the
submission of a Bid or Proposal or documentation of Good Faith
Efforts, post-award compliance, or other Program operations;

(3) failed to fulfill contractual Goals or Subgoals and thereby materially

breached the Contract; or
(4) repeatedly failed to comply in good faith with substantive provisions
of this chapter.
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(C) When the Director, the Contract Awarding Authority, or any other City
official identifies a violation of this chapter, such violation must be referred
to the Purchasing Office for evaluation of proper sanctions. Such evaluation
shall include consultation with the Law Department prior to any
recommendation for sanctions.

(D) Department procedures shall be promulgated and conducted by the
Purchasing Office of the Finance and Administrative Services Department.

(E) A MBE/WBE that repeatedly and knowingly refuses to honor Bid or
Proposal prices is subject to being dgCertified by the Director, after notice
and hearing. 4 5./‘:‘

(F) Nothing in this chapter shall be deefped to prevest the c;ty attorney from

'

seekmg criminal sanctions at mumcl '1 coyrCor refe

on.

(G) Where appropriate and lawful, the City .ay

an une used failure to
‘\‘.ﬁJthce Program In

act s adfinistered pursuant to federal regulations,
provided therein.

M

This chapter o : e C'odéj;xpires at the close of business December 31, 2010,
unless prior to that date the city council votes to reauthorize the Program.

Source: 1992 Code Section 5-7-27; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
§ 2-9C-27 INTERPRETATION,

Nothing in this chapter is intended, nor should it be construed, in the interpretation
of this chapter or its application, as authorizing violations of the competitive Bidding
statutes and professional services solicitation statutes promulgated by the Texas
legislature or federal constitutional standards as enunciated by the U.S. Supreme Court.
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Source: 1992 Code Section 5-7-28; Ord, 031204-9; Ord. 031204-25; Ord. 031211-11,
§2-9C-28 SEVERABILITY.

If any section, subsection, clause, or provision of this chapter is held to be invalid
by a court of competent jurisdiction, the remainder of this chapter shall not be affected by
such invalidity.

Source: 1992 Code Section 5-7-29; Ord. 031204-9; Ord. 031204-25; Ord. 031211-11.
PART 2. This ordinance takes effect on , 2006.

PASSED AND APPROVED

APPROVED:

David Allan Smi 7

[f ., City Attorrge City Clerk
f .,&_'
T,
G,
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